








MALAWI BAIL PROJECT

In 2012, CHREAA conducted a
research to understand why inmates
that had committed minor offences
could not be released on bail.

The findings of the research indicated
that 75 percent of prisoners
interviewed were not aware of the
right to bail and had not been
informed of the opportunity to apply
for bail either at the Police Station or
during their first court appearance at
the magistrate court.

To help address the challenges stated,
in 2014 CHREAA implemented a
project called Malawi Bail Project
which has been running ever since.
The aim of the project is to empower
vulnerable populations arrested for
minor offences to apply for bail by
using basic skills acquired through
reading a bail guide booklet or from
listening to a bail application guide
audio.

The booklet and audio were designed
to increase the amount of bail

applications made and granted at the
first court appearance or at the Police
Station prior to detention and
consequently reduce the number of
people unlawfully imprisoned in
prolonged pre-trial detention in
overcrowded prisons and Police
stations across Malawi.

The project has proved to be a huge
success although there was minimal
funding

One recent success story is that of
Cosmas Banda who was arrested on
the offence of malicious damage by
Blantyre Police.

He was convicted by Blantyre
magistrate court, and was charged a
K10,000 fine, and 6 months
imprisonment in default. Since he did
not have money at that moment, he
was taken to Chichiri Prison.

After a week and a half, his relatives
managed to pay the fine at court and a
release order was issued to them. To
their surprise, the prison authorities
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Bail guide booklet

objected to releasing the inmate,
stating that his committal warrant had
no indication that he could be
released upon paying the fine.

The relatives took the matter to
CHREAA for assistance. CHREAA
managed to follow up the issue and
realized that indeed the committal
was wrongly worded and did not
confer with the  magistrates’
judgement.

CHREAA took the matter to the
assistant registrar of the High Court,
who immediately assigned a Judge to
review the matter, upon verifying the
receipts. The Judge reviewed the
case and concluded that the accused
is being punished twice on the same
offence, since he is serving a
custodial sentence even though he
paid the fine.

Consequently, Cosmas Banda was
released from the prison on the basis
that he had paid the fine and did not
need to serve a custodial since as
though he had defaulted.



CriE s Do 0 Meskav RO Sy
Bt gt IRLTRCR FRQINHL. usBios cancl ruie il B

B HUMA N

UCATION,
AST|TTA MCE

CHREAA paralegal officer, giving money to a complainant as part
of payment for his terminal dues from his former employer.

GENERAL COMPLAINTS

Apart from a wide range of projects
and activities that CHREAA works on, it
also receives a wide range of
complaints from its various clients.
CHREAA helps to provide the much
needed assistance that the clients are
looking for.

The complaints range from labour
issues, land disputes, civil matters,
torture, chieftaincy matters and many
others. In 2021, CHREAA has received
162 general complaints.

Out of the 162 complaints, 117 were
dealt with and were closed while 45
cases are still on-going. The 116 cases
were dealt with through various
mechanisms that CHREAA put in place
in handling general complaints such
as mediation between the concerned
parties, writing of demand letters to

the defendants that were honoured,
legal advice, and referrals to relevant
authorities such the Courts,
Ombudsman, Legal Aid Bureau,
Labour Office, Police and District
Commissioner’s office.

Among the complaints received,
labour matters topped the list with 59
cases followed by 31 child
maintenance or child support cases,
17 cases of access to justice, 14 cases
of criminal matters, 9 cases of
gender-based violence, 8 civil matters,
8 cases of land disputes, 5 cases of
property damage, 5 cases of torture, 3
cases of personal injury/assault, 2 of
family disputes and the least of all
being chieftaincy wrangles with one
case.

The organization has seen a

Among the
complaints received,
labour matters
topped the list with
59 cases followed by
31 child maintenance
or child support
cases, 17 cases of
access to justice, 14
cases of criminal
matters, 9 cases of
gender-based
violence, 8 civil
matters, 8 cases of
land disputes, 5 cases
of property damage,
5 cases of torture, 3
cases of personal
injury/assault, 2 of
family disputes and
the least of all being
chieftaincy wrangles
with one case.

successful working year in terms of
handling general complaint matters
through its various paralegals’ team
in providing inspiration for human
rights activities.

Through CHREAA, many people
have been helped and this has
provided confidence in the lives of
many people to keep referring
matters to CHREAA whenever
needed.

A complainant came to the office and
claimed that he was unfairly
dismissed from work by his employer
but was not paid his terminal dues.
CHREAA engaged the employer by
calling her and wrote a demand letter
which she acknowledged to pay the
complainant. We advised the
employer to pay the complainant.



UNCONSTITUTIONALITY
OF THE DEATH PENALTY

such punishment.

Naturally, every human being is
supposed to enjoy the right to life
because it is only when a person is
alive that he or she can enjoy all other
rights or freedom.

However, there seems to be an aspect
of torture to some prisoners where
they are charged with a death
sentence under section 176 of the
Penal Code.

Based on the facts, it is clear that since
the coming in of multiparty system in
Malawi, no one has ever been
executed after being sentenced to
death.

By analysing the torture aspect that
the death sentence brings to some
prisoners, CHREAA, in partnership
with Reprieve with funding from the
European Union, embarked on a
two-year project which started in 2021
under the theme

“eliminating torture and other cruel,
inhumane or degraded treatment or
punishment connected to the use
death penalty in Malawi criminal
justice system”

The core aspect of the project centres
on challenging the use of torture
under section 176 of Penal Code.

The project focuses on those on death

row and the extent to which their
evidence makes them to be under

The project is advocating that there
should be a life imprisonment not
death penalty because the death
penalty presents a sense of mental
torture to the convicts in the sense that
they do not know what tomorrow will
bring as they usually have a feeling
that they can be executed anytime.

In addition, the project is also
advocating that prisons should be
reformatory centres not places for
punishment. This is in line with the
poor living conditions in all prisons in
Malawi, including eating once a day
and the availability of limited space
where inmates live in a congested
environment which makes it easy for
them to contract diseases like TB.

The project has clocked a year and
efforts are still being made in the
courts by CHREAA to phase out the
death penalty. In addition, the project
is also advocating that prisons should
be reformatory centers not places for
punishment.

This is in line with the poor living
conditions that are in all prisons in
Malawi including eating once a day
and the availability of limited space
where inmates live in a congested
environment and this makes it easy for
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them to contract diseases like TB.

On 28th April 2021, the Malawi
Supreme Court of Appeal effectively
ended the death penalty in Malawi by
ruling that capital punishment is an
unconstitutional derogation of the
right to life. The Supreme Court’s
decision was based on the right to life
as enshrined in Malawi’s Constitution.
Prisoner Charles Khoviwa had
appealed against his mandatory death
sentence, arguing that he was entitled
to a re-sentencing hearing.

The court agreed, in an 8-1 decision,
and ruled not only that all prisoners on
death row should be re-sentenced,
but that no further death sentences
may be imposed.

The ruling reiterates that as the “death
penalty is unconstitutional”, sections
of the penal code that include death
must now be read as having life in
prison as a maximum sentence.

Background

Charles Khoviwa was sentenced to
the mandatory death penalty in
September 2003.

At the time, every person convicted of
murder in Malawi was automatically
sentenced to death  without
consideration of their life history or
circumstances of the offence. In 2007,
this was  struck down as
unconstitutional in Kafantayeni w.
Attorney General.

As a result of the Kafantayeni decision,
every man and woman given a
mandatory death sentence was
entitled to a re-sentencing hearing, at
which they could present mitigating
evidence such as good character,
youth, mental illness. This applied to
168 people.

The project was incredibly successful.
After hearing the life stories of
prisoners and  weighing the
circumstances of the offences, the
courts reduced the sentences of every
single prisoner. None were
re-sentenced to death. 146 prisoners
have been released into the care of
their families and communities.
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LITIGATION CASES UNDER WAY

THE STATE VS ANDREW CHAGAGA

On 12th December 2020, minor X was
arrested for idle and disorderly offence
under Section 180 (d) of the Penal
Code. The arrest took place at around
18:30 hours at a place close to a
cemetery near Limbe Township. X was
in the company of her two friends (a
boy and a girl) whilst waiting for public
transport on their way to attend
overnight prayers in Bvumbwe
township.

The Police officers allegedly accused
them of intending to steal from the
graveyard and demanded cash from
the three if they wanted to be released.
The girl paid the Police officer K8,000
and was immediately released whilst X
and the boy were arrested and taken
to Limbe Police.

At the Police station, they locked the
boy into a cell and Officer Andrew
Chagaga took X from the cell area
towards the offices where he raped
her twice before initiating release their
release the same night.

X reported the incident the following
day and Chagaga was subsequently
arrested for rape. The trial commenced
on 17th February 2021 and officer
Chagaga was convicted of rape on
15th July 2021. The Court delivered its
judgment convicting officer Chagaga
for raping the child twice in Police
custody. The convict is yet to be
sentenced. Currently, an application
was made on 25th August to commit
the convict to the High Court for
sentencing. Ruling on the same is to
be pronounced on 31st August 2021.

THE STATE VS MAHOMMED
HANNIF

Mahomed Hannif is a Pakistan
national who is accused of defiling a
14-year-old girl. Following the corrupt
acts that led to the withdrawal of the
rape charge against Mahomed Hannif
in March 2020, CHREAA followed up
the matter and reported the same to
Anti-Corruption Bureau for their
action.

CHREAA had several meetings with
the Malawi Police Service authorities
which managed to re-instate the case
at Dalton Magistrate Court. CHREAA
then applied to the DPP Chambers for
private prosecution which it was
granted. Plea taking was done on 27th
November 2020 before His Worship
Masonga.

The matter was adjourned for hearing
on 21st January 2021 but hearing
never took place as the defence could
not avail itself. On 23rd April, CHREAA
was served with a letter written by the
accused person’s son addressed to
the presiding magistrate, his Worship
Masonga informing him that the
accused person had gone missing.

On the set date of hearing, 26th April, a
warrant of arrest for Mahomed Hannif
was issued by the court and the
Regional Prosecutions Officer
undertook to ensure that the search
for the accused is effected
immediately. CHREAA is now in the
process of ensuring that a civil suit
against Malawi Police Service and the
government is instituted to hold the
Police accountable for the misconduct
by Prosecutor Abubast and Singano.

To date, there has not been any news
in relation to the whereabouts of
Mahomed Hannif. The matter was
being prosecuted by Ruth Kaima
together with the Regional
Prosecutions Officer for Southern
Region of Police. It is to be noted that
as the matter was also referred to the
Anti-Corruption Bureau, there is
another corruption case proceeding
being prosecuted by ACB against the
Hannif, two Police officers and another
woman who was also involved.

ALEX JIMU VS THE REPUBLIC
CRIMINAL REVIEW CASE NUMBER
5 OF 2021

CHREAA, in conjunction  with
Southern Africa Litigation Centre, is
challenging the constitutionality of the
offence of defilement under section
138(1) as it applies to consensual
sexual relations between adolescent

children, which only penalises the boy
child.

The Application was made before
Justice Patemba who, following a
preliminary objection by the state
referred the matter to the Chief Justice
for certification as a constitutional
matter on 13th August 2021.

CHREAA is now in the process of
processing the case for certification.
The matter is being handled by
counsel Ruth Kaima for CHREAA and
Chikondi Chijozi from SALC.

FRANCIS KAPU AND 7 OTHERS VS
THE STATE CRIMINAL REVIEW
CASE NUMBER 5 OF 2021

CHREAA in conjunction with SALC
made an application challenging the
detention of children in Police
custody. This followed a revelation
that 8 children were detained at Limbe
Police for various offences ranging
from theft, robbery and house
breaking and had been detained for
different periods ranging from a week
to more than a month.

It was further discovered that most of
these were being detained under an
order of child court to continue
remanding the children at Police. The
court agreed with our arguments and
stated that the orders of the lower
court for the detention of the
Applicants in Police custody at Limbe
Police station are contrary to section
96 of the Act and thus unlawful as
proper place of detention for children
are safety homes.
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